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*159 Abstract
The Court of Justice’s case law on procedures and remedies before national courts has been highly scrutinised and often
criticised, in particular for intruding on the procedural autonomy of the Member States. This article argues that the responsibility
for such a development lies at least partially with the national courts. Drawing on an empirical analysis as well as in-depth
case studies, the article shows that national courts requesting preliminary references from the Court often actively seek an
answer promoting European integration over national autonomy. Furthermore, the analysis suggests that, when a national
court assertively argues for the preservation of national procedural rules, it has a comparatively good chance of persuading
the Court of Justice. The article concludes that there is still a case to be made for national procedural autonomy, but the success
of that case depends upon the national courts’ use of the preliminary reference procedure.

Introduction
As the European Union’s (EU) competences in substantive law—be it public, private or criminal—have successively expanded
through treaty revisions over the EU’s lifespan, common mechanisms or standards for the enforcement of Union rights have
proven indispensable. 1 However, the Member States have firmly resisted surrendering general competence in the field of
procedures and remedies to the Union legislature. 2 Instead, following the path indicated by the Court of Justice (ECJ), 3 art.19
of the Treaty on the European Union (TEU) places upon the Member States an obligation to "provide remedies sufficient
to ensure effective legal protection", and the so-called principle of national procedural autonomy 4 provides that they may
discharge this obligation through the courts designated by and procedures laid down in domestic law. *160 Meanwhile,
piecemeal harmonisation of procedures and remedies at Union level has taken place based on sectoral, substantive competences
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in fields such as consumer, environmental and competition law, 5 on the mandate to enhance judicial co-operation in crossborder cases within the Area of Freedom, Security and Justice, 6 and on general principles of law. 7
Under this fragmented and at times contradictory multilevel system of judicial remedies, it has fallen to the judiciary to work
out the balance between the often competing interests of effective enforcement and procedural fairness. Whereas on a day-today basis this balancing act takes place before the national courts of the Member States, its guiding principles—notably those of
effectiveness and equivalence—have been developed by the ECJ within the preliminary ruling procedure laid down in art.267 of
the Treaty on the Functioning of the EU (TFEU). Unsurprisingly, this case law has been highly scrutinised and often criticised.
In particular, several commentators have argued that by adopting an all-too extensive interpretation of the effectiveness and
equivalence requirements, the ECJ has overstepped its competence, thereby intruding on or interfering with the autonomy of
the Member States. 8 These criticisms display close kinship to another, more general accusation routinely raised against the
ECJ, namely that of judicial activism. 9
However, while the ECJ is at the apex of the Union judiciary, it does not operate in isolation. Recognising this, a growing
scholarship has turned its attention to actors such as Advocates General, 10 Member State *161 governments, 11 national
courts 12 and individual litigants. 13 Joining their numbers, this article seeks to explore the role that national courts play in
drawing and re-drawing the boundaries of national procedural autonomy. It examines the behaviour of national courts when
initiating preliminary reference procedures in cases concerning the enforcement of Union law through procedures and remedies
before national courts. By focusing on the input of national courts, the judgments of the ECJ are reduced from independent,
authoritative statements to dialogical reactions. 14 This opens up for a more nuanced and contextualised understanding of the
development of judge-made law.
Drawing on an empirical analysis of a set of cases referred to the ECJ since 2008, the article will present three main findings.
First, it will show that where national courts take a stand on the question of national autonomy versus harmonisation and
enforcement of Union rights, they overwhelmingly argue in favour of the latter. This suggests that if the ECJ has intruded on
national procedural autonomy, this is not (only) the result of the Court seeking self-empowerment. Secondly, analysing the
positions taken by the ECJ in the (rare) instances where the referring court defended the position taken in national law, the
findings suggest that the Court really does display greater caution when faced with issues that it perceives as procedural in
nature than when dealing with issues situated within substantive law. This implies that there is still a case to be made for national
procedural autonomy. Thirdly, the study finds that where national courts assertively state that they wish the Court’s ruling to
respect and reinforce national autonomy, the Court will more often than not acquiesce. This suggests that the Court is open
to persuasion.
The argument proceeds as follows. The second section will describe the research design and the dataset. The third section
contains the main findings from the empirical study. It shows the extent to which referring courts disclose normative preferences
as to the delimitations between national and Union competences, and which preferences they express. It also examines variations
between referring courts at different levels of the judiciary and in different legal cultures. The fourth section narrows the focus
to cases where the national courts attempt to defend the national mandate. Based on in-depth case studies of the orders for
reference (OfRs) and judgments in question, it identifies the strategies employed by the national courts when advancing such
positions and evaluates their effectiveness in eliciting the desired reactions of the ECJ. Lastly, the fifth section summarises the
findings and discusses their wider implications for the functioning of the preliminary reference procedure.

Data and method
The preliminary reference procedure is initiated by an OfR sent by the referring court to the ECJ. In the OfR, the referring
court sets out the questions, the legal and factual background of the case and the reasons *162 for requesting the Court’s
assistance. 15 The national court is also invited to offer its own view on the question(s) referred. 16

© 2019 Thomson Reuters.

2

Can two walk together, except they be agreed?..., E.L. Rev. 2019, 44(2),...

For the present study, I identified all ECJ judgments that contain either of the phrases "procedural autonomy" and "judicial
protection". This selection was complemented with the cases cited in the chapter on procedures and remedies before national
courts in the renowned textbook EU Law: Text, Cases, and Materials. 17 In order to make the size of the dataset manageable and
ensure the actuality of the study, I then limited the dataset temporally to cases initiated in 2008 or later, and where judgments
were delivered no later than March 2017. Having excluded the judgments that, at closer inspection, turned out not to raise any
questions in the field of procedures and remedies, 18 the final dataset consisted of 143 judgments. These judgments correspond
to 175 OfRs; the higher number of OfRs compared to judgments is explained by the fact that cases brought by separate OfRs
are sometimes joined by the Court. 19 The OfRs were obtained in the Swedish language version 20 from the archives of the
Swedish Ministry for Foreign Affairs. 21
The 175 OfRs together brought 586 questions before the ECJ. 22 However, as it is not uncommon for a national court to request
clarifications on both procedural and substantive issues at the same time, not all questions concern procedures or remedies.
Having analysed the questions and taking an extensive view on what constitutes procedures and remedies, the dataset was
reduced to 402 questions that concern the application of procedures and remedies by national courts in EU law cases.
As the dataset has been selected based on topical and temporal criteria only, the questions originate from a wide variety of courts
and Member States. The distribution of the geographical origins of the questions is illustrated in Table 1, where Member States
are categorised based on legal cultures. 23 The table shows that countries within the French legal tradition contribute almost
half (45 per cent) of the questions in the dataset, and questions from former socialist Member State courts form the second
largest group (26 per cent of the dataset). This roughly mirrors the ECJ’s caseload as a whole; in the same period, 45 and 19
per cent of all OfRs submitted to the ECJ came from these two groups of Member States, respectively. 24 The most remarkable
difference between the composition of the dataset and that of the ECJ’s caseload is that the two smallest groups—the Nordic
and common law cultures—were of comparable *163 size in the ECJ’s overall caseload (5 and 6 per cent, respectively),
whereas in this dataset Nordic countries are noticeably underrepresented (2 per cent) while questions from common law courts
are comparatively more frequent (9.5 per cent). We will return to the possible importance of this in the third section (Fig.5). At
the level of individual Member States, questions from Spanish courts are most frequent (13.9 per cent), followed by questions
from German (12.2 per cent), Italian (11.9 per cent) and Belgian (9.2 per cent) courts. Only Greece, Sweden and Croatia are
not represented at all in the dataset.
Table 1
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As for variation over the echelons of the national judiciary, questions from first or lower instance courts are the most frequent,
accounting for 44 per cent of the total dataset, while close to 30 per cent of the *164 questions were referred by peak courts
(see Fig.1). 25 This is somewhat surprising, as recent research indicates that peak courts submitted more references than firstinstance courts—even in absolute numbers—during the relevant period. 26 While it can partly be explained by the fact that
first-instance courts generally asked more questions per OfR than peak courts, 27 this does not fully explain the discrepancy. 28
It thus seems that first-instance courts are over-represented in the current dataset compared with the ECJ’s overall caseload.
The possible implications of this will be discussed in the third section (Fig.4).
Figure 1: Number of questions by court category
For each of the 402 questions, the OfRs have been read and analysed in order to establish whether the referring court offers its
own view on how the question ought to be answered. Where such views have been identified, they have been categorised as
either integrationist or autonomy-oriented. 29 An integrationist position typically entails the referring court offering the view
that national law is incompatible with Union law (and therefore should be set aside), or that European rather than national laws
are applicable. Conversely, an autonomy-oriented position would include arguments to the effect that EU law does not cover
the issue in question or is dependent on Member State provisions for its effect, or that EU law should be interpreted so as not
to preclude a certain national measure. In cases where the proposed answer did not easily fit into either of these categories,
outcome preferences have instead been put into a third category labelled "other outcome preferences".
The outcome preferences have further been divided into two main types, which I call "bold" and "deferential preferences",
respectively. Bold preferences are typically characterised by an explicit statement of how the referring court wishes or believes
that the question should be answered. Additionally, questions where the referring court engages in analysis of the problem have
been referred to this category, if the *165 analysis leads the court to a clear conclusion as to how the problem ought to be
resolved, even if the referring court does not phrase this conclusion as a preference. An example of a bold outcome preference
is found in the national court’s reasoning on the first question referred in Banco Primus:
"Consequently, the question arises whether [a national provision] is compatible with Directive 93/13 … The referring court is
of the opinion that the provision is incompatible with the Directive, for the reasons discussed above." 30
Deferential preferences, on the other hand, make the referring court’s opinion clear without taking the assertive stand of the
bold preferences. In my analysis, I have identified five different subtypes of deferential preferences: (1) outcome preference
statements that are put in tentative or hesitant terms 31 ; (2) OfRs where the referring court lists the problems that will follow
from discarding a particular answer, without expressing its support for that solution in positive terms 32 ; (3) statements that refer
implicitly to EU principles or provisions, for example by referring to tests or prerequisites 33 ; (4) bold statements on issues that
have implications for, but do not entirely correspond with, the question referred 34 ; and (5) bold outcome preference statements
followed by an expression of doubt or deference. 35

Referring court preferences—relocating activism
The analysis reveals that, while referring courts in most cases refrain from stating their opinions on the outcome, when they
do they are overwhelmingly integrationist. Figure 2 shows that national courts take *166 a view on the answers to slightly
less than a third (31.6 per cent) of the referred questions. 36 However, as Fig.3 shows, when the referring court does take a
stand, it argues for an integrationist solution 57 per cent of the time. Another 28 per cent of the preferred outcomes cannot be
classified as integrationist or autonomy-oriented. Only on 19 questions—i.e. 15 per cent of the questions that the referring courts
attempt to answer and only 4.7 per cent of all questions in the dataset—does the court take a position that can be considered
autonomy-oriented.
Figure 2: Frequency of outcome preference statements
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Figure 3: Outcome preferences
The willingness to provide outcome preferences varies across the different types of referring courts. Peak courts are more
reluctant than first-instance and mid-level courts to offer their own views on the outcome. In the whole dataset, peak courts
provided outcome preference statements for only 15.8 per cent of the questions they referred, to be compared with 35.2 per
cent for courts of appeal and 41.8 per cent for first instances. This is perhaps not surprising. 37 As peak courts are obliged
under art.267(3) TFEU to make references when an unclear question of EU law appears before them, they are less likely to
feel strongly about every issue they refer, whereas lower courts have the option not to refer a question that does not particularly
interest them. Furthermore, the possible loss of prestige, should the ECJ answer the question in a way different from the one
advocated by the referring court, is arguably smaller for a lower *167 instance court than for a peak one, whose judgments
attract more attention and whose claim to dependability is stronger. 38 Lastly, peak courts typically operate in larger collegiate
settings than lower instances, which may lead to a higher frequency of internal disagreement within the bench, thus preventing
the court from presenting a single view on the preferred outcome. 39 Since first-instance courts appear to be overrepresented in
the dataset, the overall occurrence of outcome preference statements is likely to be higher here than the general average.
However, court hierarchy does not seem to be significant for the stance taken by referring courts. This is illustrated in Fig.4.
When peak courts do express an opinion on the outcome, like their subordinates they most often advocate an integrationist
stance. In fact, both first-instance and peak courts behaved in exactly the same way in this regard, offering only one autonomyoriented outcome preference for every five integrationist preferences. Instead, mid-level courts stand out as the most autonomyoriented category, contributing almost half of the autonomy-oriented outcome preferences (47.4 per cent) despite providing
only about a quarter (26.1 per cent) of the total amount of questions in the dataset. Indeed, courts of appeal took autonomyoriented positions in 26.5 per cent of the cases where they took a position at all.
Figure 4: Significance of court hierarchy

This seems to contrast with certain previous assumptions about peak court behaviour, and it also runs counter to the so-called
inter-court competition theory, which argues that lower courts will use the preliminary reference procedure to circumvent higher
court jurisprudence whereas higher courts will refer restrictively and "virtually no questions which could allow the European
Court to expand the reach of European law into their own sphere of jurisdictional authority". 40 However, as courts on the higher
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levels of the judiciary were generally reluctant to offer any views on the outcome, it should be noted that the *168 finding in
Fig.4, as regards peak courts, is based on only 19 questions. This makes any attempt at interpretation fraught with uncertainty.
The observation should thus not be taken as a refutation of the conventional wisdom on peak court attitudes or behaviour.
Lastly, findings revealed that courts in the common law countries were considerably more prone to expressing autonomyoriented preferences than their colleagues in all other Member States. Figure 5 shows that on average, autonomy-oriented
outcome preferences were voiced for 4.7 per cent of the questions. Courts from the French, German and former socialist legal
cultures all expressed such preferences for 2–3 per cent of the questions they referred, whereas the Nordic courts never took
an autonomy-oriented position. Common law courts, however, defended national autonomy in close to one fifth (18.4 per cent)
of the questions they referred. Since common law courts are somewhat over-represented in the dataset, this may imply that the
distinct integrationist leaning of national referring courts, as demonstrated in Figure 3 above, is still understated in this study.
Figure 5: Percentage of autonomy-oriented outcome preferences by legal culture

Pleading for autonomy—requests and reactions
Introductory remarks
With regard to the restraint shown by referring courts when it comes to promoting the national interest, it could reasonably
be expected that when autonomy-oriented outcome preferences are expressed, the ECJ should be willing to listen and ready
to compromise. 41 Table 2 lists the 19 questions where the referring courts took autonomy-oriented positions in the OfRs. It
also notes the approaches taken by the referring courts as well as the solutions chosen by the ECJ. The table shows that, not
counting the three questions that the ECJ for various reasons did not answer, the referring courts were successful on almost twothirds of the questions (62.5 per cent or 10 of the remaining 16). This section will be dedicated to case studies of the nine cases
included in Table 2, with the aim of finding out which national court strategies turned out to be more successful in defending
national procedural autonomy. *169
Table 2
Case

Name of

QuestionPreference type

party

C-292/10G

OutcomeECJ outcome
preference

1st

Bold

AutonomyAutonomyoriented oriented

C-292/10G

2nd

Deferential

Autonomyn/a
oriented

C-591/10Littlewoods

1st

Bold

Retail

C-591/10Littlewoods

oriented oriented

2nd

Bold

Retail

C-591/10Littlewoods

3rd

Bold

Español

AutonomyAutonomyoriented oriented

4th

Bold

Retail

C-618/10Banco

AutonomyAutonomyoriented oriented

Retail

C-591/10Littlewoods

AutonomyAutonomy-

AutonomyAutonomyoriented oriented

1st

Deferential

AutonomyIntegrationist
oriented
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C-618/10Banco

2nd

Deferential

Español

C-618/10Banco

oriented

3rd

Deferential

Español

C-618/10Banco

AutonomyIntegrationist

Autonomyn/a
oriented

6th

Deferential

Español

Autonomyn/a
oriented

C-41/11 Terre wallonne 1st

Deferential

AutonomyAutonomyoriented oriented

C-175/11D and A

1st

Bold

AutonomyAutonomyoriented oriented

C-175/11D and A

2nd

Bold

AutonomyAutonomyoriented oriented

C-418/13Napolitano

2nd

Deferential

AutonomyIntegrationist
oriented

C-212/15ENEFI

1st

Bold

AutonomyIntegrationist
oriented

C-212/15ENEFI

2nd

Bold

AutonomyIntegrationist
oriented

C-241/15Bob-Dogi

1st

Bold

AutonomyAutonomyoriented oriented

C-241/15Bob-Dogi

2nd

Bold

AutonomyAutonomyoriented oriented

C-429/15Danqua

2nd

Bold

AutonomyIntegrationist
oriented

Overall, the analysis failed to identify a clear pattern of convergence between the OfRs and the judgments. Nor did there seem to
be a correlation between the ECJ engaging with or approving of the arguments put forward by the referring court and eventually
reaching the same conclusion (s.4.2). Instead, findings suggest that two factors are significant in producing ECJ outcomes in
line with referring court pleas to uphold national procedural autonomy: bold outcome preference statements and procedurally
oriented reasoning (ss.4.3 and 4.4, respectively).

Arguments and outcomes—a game of mix’n’match
The ECJ’s acceptance of the arguments brought forward by the referring court appears to be quite detached from its acceptance
of the proposed outcome. Only in half of the cases did the ECJ either completely follow or completely reject the position,
i.e. both the argumentation and the preferred outcome, of the referring court. In four of the nine cases, it either approved, in
principle, of the arguments but still reached an integrationist solution contradicting the wishes of the referring court, or, on the
contrary, rejected the arguments brought by the referring court while still reaching the same conclusion on other grounds. This
is illustrated in Fig.6. *170
Figure 6 OfR argumentation
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For instance, in Banco Espanol, the referring court failed, despite lengthy 42 and multifaceted argumentation, to persuade the
Court to take an autonomy-oriented approach. 43 The case concerned the duties of national courts regarding unfair consumer
clauses—an area in which the Court’s case law was already relatively well developed and overwhelmingly integrationist. 44 In
arguing for an autonomy-oriented solution and party autonomy over ex officio enforcement of consumer rights, the OfR must
be considered an example of what one commentator has called an "invitation to the ECJ to respect the standards of the national
constitution, an opportunity to repent, rather than a request for assistance". 45
While the ECJ resisted this call for an autonomy-oriented turn, its reasoning in the judgment suggests some deference to the
point of view of the referring court. In its consideration of the first question, the ECJ did recognise the difference, crucial to
the argumentation in the OfR, between a summary procedure and a fully fledged civil procedure trial. 46 The operative parts of
the judgment were not presented as simply following from previous precedent—which would have been quite possible—but
as the conclusion of a de novo examination of the implications of the principle of effectiveness in the light of the applicable
national procedure, which was examined in some detail. 47 While the OfR does not appear to have influenced the conclusions
reached by the ECJ, it is thus possible that it contributed to triggering a more thorough and tailor-made response than could
otherwise have been expected. This is particularly noteworthy in *171 light of the frequent criticism voiced against the brief
and formulaic style normally adopted by the Court, 48 and from which the judgment in Banco Espanol is relatively free.
An example of the opposite is provided by Bob-Dogi. 49 The case concerned the execution of a European arrest warrant (EAW),
which the referring court strongly opposed. In particular, it asserted that, besides the mandatory and optional grounds for
refusal to execute an EAW provided for by Framework Decision 2002/584, 50 the case law of the ECJ also recognised implied
grounds for such refusal. 51 The ECJ, however, forcefully rejected this argument, holding that a court "may refuse to execute
[an EAW] only in the cases, exhaustively listed, of obligatory non-execution … or of optional non-execution". 52 Nevertheless,
by introducing the alternative concept of "requirements as to the lawfulness" of the EAW, 53 the ECJ ended up allowing the
referring court to not execute the EAW in question, thus arriving at the conclusion promoted by its national counterpart. Again,
the message to the referring court was thus one of simultaneous concession and reprimand, as the Court rejected the reasons put
forward by its national interlocutor while submitting to—or, to put it in more traditional legal terms, reaching on other grounds
—the requested outcome.
In general, the ECJ proved relatively willing to engage with the reasoning of the referring courts, regardless of whether it
agreed with the reasons given in the OfR and whether it then went on to deliver an outcome in line with the referring court’s
preference. Only in two cases did the ECJ wholly reject the approach taken by the referring court. In Littlewoods Retail, 54 the
referring court had asked four detailed questions on the calculation of interest on sums levied but not due, referring to various
methods provided for by national law. The ECJ took a rather more detached approach, avoiding direct engagement with the
questions raised. Instead it confined itself to reaffirming the principle of procedural autonomy, reminding the referring court of
the limits imposed by the principles of effectiveness and equivalence, and beyond that left the question of interest calculation
to the referring court’s discretion. In Danqua, 55 the Court went a step further and rejected the question entirely, ruling on
the implications of the principle of effectiveness instead of those of the principle of equivalence, which was the topic of the
question referred.
In the remaining seven cases, the ECJ either explicitly referred to the points made in the OfR—be it to confirm or refute them—
or based its own reasoning upon the same lines of argumentation. Napolitano provides a good illustration. 56 The case concerned
the Italian system for recruiting teachers to public schools, which relied heavily on fixed-term contracts and whose compatibility
with EU law was questioned. The referring court provided a lengthy argument based on national law and the practical needs
of the *172 domestic school system, arguing that the system was "necessary" and "unavoidable" and that offering permanent
contracts was "not possible". 57

© 2019 Thomson Reuters.

9

Can two walk together, except they be agreed?..., E.L. Rev. 2019, 44(2),...

Despite ultimately reaching another conclusion than that supported by the referring court, the ECJ engaged extensively with its
position. Like the referring Corte costituzionale, the ECJ based its reasoning on a lengthy description of the domestic recruitment
system, its functions and needs. 58 In this discussion, it referred repeatedly and explicitly to the OfRs and the information
provided by the referring courts (the judgment joined five OfRs from two courts, but only in the Napolitano OfR did the referring
court express an autonomy-oriented outcome preference). This line of reasoning implies that the ECJ recognised the relevance
of many of the considerations brought forward by the Corte costituzionale. It went so far as to accept the domestic system
as compatible in principle with Union requirements before it turned its attention to the application and effects of the system
(which had been briefly raised by the referring court in the other joined cases), which it found less satisfactory. The result is
that, although ultimately the ECJ took an integrationist position, the judgment can be read constructively as pointing to a need
for improvement of the national legislation, rather than as a complete rejection.
Relatedly, the case studies did not find any correlation between the quality of the OfR reasoning and the outcome of the case.
OfRs containing extensive and well-informed reasoning and argumentation were in several cases unsuccessful as regards the
outcome, and conversely the ECJ in certain cases issued the ruling sought by the referring court despite poorly reasoned OfRs.
This can be illustrated already by a comparison between the abovementioned Banco Español and Bob-Dogi cases, where the
former OfR, which displayed both considerable knowledge of ECJ case law and an understanding of its potential effects for
national legislation and practice, failed to impress the Court, whereas the significantly less impressive Bob-Dogi OfR achieved
the results sought.
Further illustration is provided by the judgment in ENEFI, 59 where a Romanian court referred two questions concerning the
scope of the Insolvency Regulation 60 to the ECJ. The OfR 61 is well structured. It clearly sets out the facts of the case and
pinpoints the legal problem in relation to particular locutions of the applicable EU law provision. Furthermore, the OfR is
particularly transparent in that the referring court clearly separates the reasons for the referral—i.e. the elaboration of the legal
issue at stake and the interpretative difficulties—from its own view. The latter is clearly and compellingly substantiated with
reference to established interpretation methods and recognised interests. A possible weakness is that the OfR makes no reference
to the case law of the ECJ; however, considering that even the Court’s own judgment makes very limited references to previous
case law, this could reflect a scarcity of relevant precedent rather than a lack of knowledge or engagement on the part of the
referring court. Overall, the OfR comes across as an excellent example of sound reasoning and argumentation in a spirit of
loyal co-operation. Nevertheless, the OfR is also one of those most completely rejected by the ECJ, which not only reached an
integrationist solution opposed to that suggested by the referring court but also took a quite different approach and referred to
its national counterpart’s submission only in order to explicitly refute it.

Taking a stand—boldness pays off
The correlation between bold outcome preference statements and ECJ outcomes is illustrated in Fig.7. As can be seen, on 9 of the
10 questions where the ECJ took an autonomy-oriented position, the referring *173 court had phrased its outcome preference
in bold terms. The only exception is Danqua, which concerned a time-limit laid down in national immigration procedure. While
in the ECJ’s case law time-limits have mainly been considered in relation to the principle of effectiveness, the referring court
had questioned only the compatibility of the national provision with the principle of equivalence. In this regard, the referring
court failed not only to explain why the principle of effectiveness had been left out, but also to comment upon the applicability
of the principle of equivalence—which was manifestly questionable as the referring court sought to compare two rules that
were both based on EU law. 62 Taking into account these oversights alongside the brevity of the OfR, the referring court in
Danqua comes across—compared with the OfRs in the other cases under consideration here—as neither very insightful, nor
particularly engaged in the questions referred. 63 Against this background, it is not surprising that the Court failed to adhere to
even a clearly expressed outcome preference by the referring court.
Figure 7: Relation between type of outcome preference statement and ECJ outcome
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The findings suggest that unless a court expresses its wish to uphold national procedural autonomy in bold terms, it has little
chance of gaining the ECJ’s approval. However, they also show that bold outcome preference statements were no guarantee
for preferential treatment by the Court; while autonomy-oriented outcomes were predominantly (in 90 per cent of the cases)
preceded by a bold, autonomy-oriented outcome preference statement, integrationist judgments also, albeit to a significantly
lesser extent (50 per cent), followed such statements. Nevertheless, this finding, particularly coupled with the high number of
autonomy-oriented judgments in this subset of questions, suggests that it is possible for referring courts to sway the Court of
Justice. This is consistent with the claim that the Court is aware of its dependence on the support of national courts in order
to have its rulings implemented and consequently wary of appearing insensitive and dictatorial. 64 Following the same line
of reasoning, it is not surprising that this wariness intensifies where the referring court signals that it holds a strong opinion
in the matter.
In this regard, it could also be noted that the six integrationist rulings include some borderline cases. Most prominently,
the autonomy-oriented outcome preference expressed in Napolitano could to some extent be considered neutralised by the
integrationist preferences expressed by the referring court in the OfRs in the cases of Mascolo, 65 Forni 66 and Racca. 67 These
cases were not only joined by the ECJ, 68 but *174 the relevant questions were examined together and ruled upon in a joint
operative part, entailing that the ECJ was faced with opposing outcome preferences when delivering its judgment.
It is also notable that the ECJ did not decline to rule upon any question where the referring court had taken a bold stance in favour
of procedural autonomy. Admittedly, such a correlation could be expected as the Court regularly declines to answer questions
on the grounds that they are contingent on certain outcomes on previous questions, and it could reasonably be assumed that
referring courts would be less assertive on questions asked only on such a secondary basis. However, this only applies to one of
the questions at issue, namely the second question in G. 69 On the other two questions—the third and sixth in Banco Espanol—
the ECJ declined jurisdiction on account of the questions being hypothetical. 70 Although the sample is too small to allow
inferences, the observation might suggest that bold outcome preferences also could make the ECJ less prone to withhold rulings.

Framing the question—making the case for national procedural autonomy
The second significant finding concerns the referring court’s framing of the question. In this regard, I have assumed that a
referring court can place the questions referred in either a substantive or a procedural context.
The OfR in Banco Espanol can illustrate this distinction. As was noted above, the case concerned consumer litigation. More
specifically, it concerned an application by a creditor, a bank, for an order for payment against one of its debtors, a consumer,
who had failed to make the monthly repayments agreed upon in the credit agreement. The application covered the sums due
in repayment and ordinary interest, plus an additional interest rate of 29 per cent on late payments. It was the allegedly unfair
nature of the additional interest rate that gave rise to questions before the national court.
In providing reasons for the referral, the national court took an approach clearly informed by the liberal laissez-faire outlook
underlying civil procedure. At the outset, it defined the core question as being "whether it is possible in the initial stages of the
proceedings to rule ex officio on the validity of an interest rate clause considered unfair". 71 Having set out the relevant legal
provisions, it then went on to discuss the predominant domestic position, with particular emphasis on procedural principles
such as the right of defence and the principle of inter partes proceedings. 72 After a lengthy examination of Union law and ECJ
jurisprudence, it concluded its argumentation by pointing to the particular features of the order for payment procedure, being a
summary procedure, and questioning whether these did not strengthen the importance of the audi alteram partem rule. 73 Thus,
the OfR is an example of a procedurally oriented reasoning.
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However, the referring court could also have chosen a more substantively oriented approach, focusing on assumptions
and considerations underlying substantive consumer law. That alternative approach can be exemplified by the introductory
paragraphs of the ECJ’s judgment in the case, which set the scene by noting that the "consumer is in a weak position vis-àvis the seller or supplier, as regards both his bargaining power and his level of knowledge", and that this imbalance "may be
corrected only by positive action unconnected with the actual parties to the contract". 74 Reasoning based on these kinds of
ideas would have been considered substantively oriented.
The study shows that where the referring courts mainly discussed the issues referred to the Court of Justice from the perspective
of procedural law, the ECJ was significantly more likely to adhere to their *175 request to uphold national procedural
autonomy. Conversely, where national courts took a mainly substantive law outlook, the ECJ tended to reach an integrationist
conclusion. This is illustrated in Fig.8.
Figure 8: Relation between OfR point of view and ECJ outcome
This observation suggests that there is still a difference in the attitude of the ECJ between substantive law, where the EU has
legislative competence (at least in the matters that come before the ECJ), and procedural issues, where as a rule it has not. 75
This in turn implies that, despite numerous claims as to the decline of national procedural autonomy, there is still a case to be
made for the principle of national procedural autonomy not only as a shorthand for the ECJ’s stance on national procedures
and remedies, 76 but also as a description of a Rechtslage where Member States do enjoy greater autonomy in procedural than
in substantive issues.

National procedural autonomy and the function of the preliminary reference procedure
The study has shown that when national courts address the ECJ within the preliminary reference procedure, they typically
seek to challenge national procedural autonomy rather than uphold it. This implies that if the Court of Justice has overstepped
the boundaries between national and Union competences on procedures and remedies, it has done so largely at the invitation
of referring courts. Indeed, the findings could lend support to the hypothesis that the integrationist interests are represented
primarily by the referring courts, with the ECJ, as one commentator put it, acting as an agent of those courts rather than as their
principal. 77 Ultimately, this challenges the established narratives about the Court of Justice’s activist or integrationist agenda.
Furthermore, while this observation supports the proposition that referring courts use the preliminary ruling procedure to gain
the ECJ’s support for their empowerment in relation to other actors within the Member States, 78 it calls into question the related
theory that peak courts seek to conserve their authority, *176 and consequently that of the national legal system. 79 The results
suggest that, rather than being engaged in power struggles, referring courts at all levels and the ECJ are essentially pursuing a
common goal, which can perhaps be broadly described as the effective enforcement of Union law before national courts.
Referring courts cannot, however, be equated with national courts. Indeed, most EU law litigation takes place before national
courts without the ECJ ever getting involved; most references originate with a small number of repeat-player courts; and most
courts—let alone most judges—never make preliminary references. 80 Thus, while referring courts appear to largely promote
European integration and harmonisation of procedures and remedies, it is quite possible that the silent majority of non-referring
national courts take another view. 81 Such courts may have a significant influence on everyday judicial practice.
This raises a question as to the function of the preliminary reference procedure. The ECJ has consistently held that that function
is to offer assistance to national courts in order to ensure the uniform application of EU law. 82 However, the fact that many
references emanate from a small number of courts, which presumably already are—or at least gradually through experience
become—the most knowledgeable courts in the field, casts doubt on the procedure’s effectiveness in this regard by suggesting
that the courts that are in most need of guidance and support do not make use of it. Indeed, the patterns of referrals and outcome

© 2019 Thomson Reuters.

12

Can two walk together, except they be agreed?..., E.L. Rev. 2019, 44(2),...

preference statements make it possible to perceive at least some of the questions referred to the ECJ less as genuine questions
from courts seeking assistance and more as disguised arguments or complaints. 83
Furthermore, the ECJ’s description of the functions of the procedure fails to take into account the role that the preliminary
reference procedure has allowed the Court to play in the legal development of the European project. In its case law on national
procedural autonomy, the ECJ is not only drawing up a common European standard of judicial protection and working out the
balance between the often competing interests of effective enforcement and procedural fairness, but is indeed also deciding
upon the vertical division of competence between the Union and its Member States. Only courts that do refer will have (the
possibility of asserting) a voice in that development. The findings indicate that, in this fundamentally normative process, that
voice is primarily used to seek agreement or approval, and perhaps even to silence or at any rate overrule competing voices
within the national systems of government. 84 They also point to a possible Brexit effect; as common law courts were by far
the most likely to take an autonomy-oriented stance, the loss of the largest common law jurisdiction in the Union could have
perceptible consequences for the tone and content of the preliminary reference procedure dialogue. Ultimately, even if the
behaviour of national courts to a certain extent exonerates the ECJ from accusations of judicial activism in national *177
procedural autonomy, the patterns revealed by this study may at a deeper institutional level indicate that the preliminary reference
procedure as a whole has become an integrationist institution.
Happily, the study also suggests a possible way out. The case studies in the rare occasions where national courts do defend
Member State autonomy indicate that the ECJ is willing to listen and follow suit when approached by a strong, assertive court
clearly positioning the question within the scope of the principle of national procedural autonomy. As the sample in this regard
is relatively small, further research is needed before any certain conclusions can be drawn. However, if the indications presented
by this study are correct, it implies that the preliminary reference procedure has the potential to function not only as a tool for
the one-sided enforcement of Union law, but also as a deliberative forum for legal development, where both integrationist and
more autonomy-oriented courts could engage in an open dialogue aiming to balance competing rationalities, reach common
understandings, and smoothen out the remaining differences between national procedure and Union rights.
Anna Wallerman
University of Gothenburg
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