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An Administrative Crack in the EU’s Rule of Law:
Composite Decision-making and Nonjusticiable
National Law
Filipe Brito Bastos*
Composite administrative procedures – Exclusive jurisdiction of Union courts to review
non-binding national preparatory acts – No jurisdiction of Union courts to enforce
national law – Autonomy and uniformity of EU law – No judicial control possible
of violation of domestic law by national authorities – National rule of law gap –
Judicial review, eﬀective judicial protection, and principle of administrative legality

I:      
After decades of pressure from an expansive administrative order, cracks are now
slowly starting to appear in the European Union’s ageing judicial system. Whereas
the division of judicial powers between national and EU courts has remained
essentially unaltered since the 1950s, the division of administrative powers
between national and EU authorities has not. The European administrative space,
as it has come to be called,1 has undergone progressive development over the
decades, evolving into a multilevel administrative system.2 That administrative
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1
See for instance M. Egeberg and J. Trondal, ‘National Agencies in the European Administrative
Space: Government Driven, Commission Driven or Networked?’, 87 Public Administration (2009)
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2
For many, see D. Curtin, Executive Power in the European Union: Law, Practices, and the
Living Constitution (Oxford University Press 2009) at p. 65; and J. Trondal and M. Bauer,
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European administrative system’, 9 European Political Science Review (2017) p. 73.
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system is increasingly characterised by the EU legislature’s creation of composite
procedures, i.e. administrative procedures whereby decisional power is exercised
jointly by, rather than being strictly divided between, national and EU authorities
in a succession of national and EU procedural phases.3
Herein lies the crux of the constitutional problem explored in the present
paper. It is not that the dualistic design of the Union’s system of administrative
justice, whereby national measures may only be reviewed by national courts and
EU measures only by EU courts, is inherently faulty. Rather, that system was
designed for conditions of strict division of decisional power between national
and EU authorities. The Treaties’ framers could not have anticipated that this
system would be outpaced by the rise of composite decision-making, whereby
both levels of administration take decisions together.
The claim this paper makes is that, despite the best eﬀorts of the Court of
Justice and the General Court to mitigate the consequences of this mismatch,
a serious judicial review gap remains. In composite administrative procedures,
the violation of national law by national authorities is in most in most instances
beyond judicial review. As the paper will further illustrate, this judicial review gap is
inevitable given the current state of European Union law. It is an unintended and
regrettable consequence of a peculiar alignment in the European Union’s constitutional ﬁrmament between the jurisdictional boundaries of national and EU
courts, loyal cooperation, separation of powers, and the principles of autonomy
and uniformity of the EU legal order.
The second section clariﬁes what composite administrative procedures are, why
they are at odds with the EU’s judicial system, and how EU courts have sought to
compensate the mismatch between the two. The section will also highlight the
relevance of the recent landmark Berlusconi ruling, in which for the ﬁrst time
the Court explicitly conﬁrmed something that had hitherto been only a matter
of academic speculation. The Court held that whenever EU authorities have
discretion in a composite procedure – which is most often the case – national
courts are forbidden from reviewing national preparatory acts.
The third section explains why that prohibition was the only plausible solution
from an EU constitutional law point of view. However, if national courts cannot
review national preparatory acts, the only other instance at which a violation of
national law can be reviewed would be the EU courts, i.e. upon review of the ﬁnal
administrative decisions taken at the EU level. And yet, as the fourth section will
argue, that is not constitutionally possible, either.
See C. Eckes and J. Mendes, ‘The right to be heard in composite administrative procedures: lost
in between protection?’, 36 European Law Review (2011) p. 651, and F. Brito Bastos, ‘Derivative
Illegality in European Composite Administrative Procedures’, 55 Common Market Law Review
(2018) p. 101 at p. 105.
3
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The ﬁfth section ﬂeshes out the implications of the two that precede it.
National courts enjoy jurisdiction to apply national law, but may not review
national preparatory acts. EU courts may review national preparatory acts as
part of the review of a ﬁnal EU-level decision, but may not apply national
law while doing so. The result is that, in most composite procedures, neither
national nor EU courts have jurisdiction to review compliance with national
law by the member states’ authorities. Just to give a few examples, no judicial
review would seem to be possible in cases involving a violation of national legal
requirements with respect to quorum, advisory opinions, and conﬂicts of interest, or rules which oﬀer a higher degree of protection for procedural rights
than required by EU law. In general, no judicial review would appear to be
possible for any aspect of national administrative law that is not simultaneously
also enshrined in EU law.
Composite administrative procedures therefore generate, at the level of the
member states, a serious gap from the point of view of three key requirements
of the European Union’s rule of law: the eﬀective judicial protection of individuals, the judicial control of (national) public power, and the principle of administrative legality. While a few potential exceptions can be identiﬁed, as the sixth
section will illustrate, there is little that the EU’s existing system of judicial review
can do to ‘mend’ this threefold gap.
The conclusion summarises the ﬁndings and suggests that the only deﬁnitive
solution capable of mending the gap would be an unprecedented expansion of the
jurisdiction of the European Court of Justice and the General Court so as to
empower them to apply national law, and perhaps even the creation of ‘reverse
preliminary references’. Since similar Treaty reforms are unlikely to occur anytime
soon, some ideas worthy of reﬂection are proposed for future research: is it time to
consider non-judicial remedies to compensate for the limitations of the EU’s
judicial system?

I  
The EU’s administrative system is increasingly characterised by cooperation
between national and EU authorities.4 Intensive cooperation, both horizontally
between national authorities and vertically between national and EU administration, is often perceived as an approach that can secure eﬀective and consistent
For a classic piece, see by H. Hofmann and A. Türk, ‘The Development of Integrated
Administration in the EU and its Consequences’, 13 European Law Journal (2007) p. 253. See also
E. Chiti, ‘The Governance of Compliance’, in M. Cremona (ed.), Compliance and the Enforcement of
EU Law (Oxford University Press 2012) p. 31.
4
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implementation of EU law across the member states while respecting their reluctance to centralise administrative powers at the EU level.5
From these two competing desires – uniform implementation of EU law
throughout the EU and preservation of national administrative sovereignty – a
wide variety of forms of administrative cooperation have emerged in the EU’s
administrative system.6 Those forms of cooperation range from informational
cooperation, i.e. the exchange of information between diﬀerent levels of
administration,7 to organisational cooperation, i.e. the creation of new administrative bodies where various levels of administration are represented, such as
EU Agency boards. In addition, there is also procedural cooperation, which is
embodied in the legislative creation of composite administrative procedures.
Composite decision-making has become a pervasive aspect of the EU’s
administrative system. It is the means by which measures of administrative
implementation are adopted in countless diﬀerent policy areas, ranging from
the governance of genetically modiﬁed organisms to pharmaceutical regulation,
from food safety to banking supervision, and from structural funds management
to the environmental matters of aquaculture.
Like any administrative decision-making procedure, composite procedures
follow a pre-deﬁned sequence of procedural stages, with a succession of preparatory steps paving the way for the adoption of a ﬁnal decision.8 What characterises
composite administrative procedures is that the ﬁnal decisions adopted pursuant
to them require a cumulative exercise of decisional competences at procedural
stages at national and then EU levels.9 The hallmark of composite decisionmaking is decisional interdependence, i.e. one level of administration may not
exercise its competences in the procedure before the other level has concluded

T. Bach and E. Ruﬃng, ‘The Transformative Eﬀects of Transnational Administrative
Coordination in the European Multi-level System’, in E. Ongaro and S. van Thiel (eds.), The
Palgrave Handbook of Public Administration and Management in Europe (Palgrave 2018) p. 747
at p. 748-751.
6
For a typology of informational, institutional, and procedural cooperation in EU
administrative law, see E. Schmidt-Aßmann, ‘Verfassungsprinzipien für den Europäischen
Verwaltungsverbund’, in W. Hoﬀmann-Riem et al. (eds.), Grundlagen des Verwaltungsrechts, I,
2nd ed. (C.H. Beck 2012) p. 261 at p. 279.
7
For an overview of the variety of information-sharing mechanisms in the EU, see J.-P.
Schneider, ‘Basic Structures of Information Management in the European Administrative
Union’, 20 European Public Law (2014) p. 89.
8
G. della Cananea, Due Process of Law beyond the State: Requirements of Administrative Procedure
(Oxford University Press 2016) at p. 22.
9
See ECJ 6 December 2001, Case C-269/99, Carl Kühne, para. 57, where the Court recognised
the speciﬁcity of procedures in which a domestic intermediate measure ‘constitutes a necessary step
( : : : ) for adoption of a Community measure’.
5
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the previous decisional stage.10 National administration is generally involved in
the earlier stages of a composite procedure, although its role can vary signiﬁcantly.
Depending on the relevant administrative procedure, a national authority may:
(i)

adopt binding preparatory acts which leave no discretion to the EU authority
involved in a subsequent procedural phase, thereby predetermining the ﬁnal
outcome of the procedure;
(ii) adopt provisional acts which will remain in force only until conﬁrmed,
amended, or rejected by an EU authority at a later procedural phase;11
(iii) propose a draft decision which, while not binding on the EU administration,
will serve as the basis for making that decision;12 or
(iv) serve as a ‘local secretariat’ with the merely formal or bureaucratic task of forwarding initial applications, documents, and information to the EU Agencies
or the Commission, i.e. whichever will subsequently decide on the substance
of the case.13

Occasionally, legislation requires an additional concluding procedural stage at
the national level after the EU administration has adopted a decision, at which
the national authority involved enjoys no discretion and fulﬁls a merely formal
‘rubber-stamping’ role.14 In such cases, we may well describe the EU-level
decision as the procedure’s ﬁnal decision.
Composite procedures in which national administration has the role explained
at (i) above are extremely rare. Practically all existing, composite procedures
correspond to types (ii) to (iv). Put diﬀerently, most composite procedures are
10

See for example GC 30 April 2014, Case T-17/12, Hagenmeyer, para. 136 and ECJ 13 February
2014, Case C-31/13 P, Hungary v Commission, paras. 60-61.
11
See for example Arts. 53(1) and (2) and Art. 54 of Regulation (EC) No. 178/2002 of the
European Parliament and of the Council of 28 January 2002. According to the administrative procedure established in the provisions, national authorities may adopt urgent measures such as the
suspension of the sale of a potentially unsafe food item, which remain in force until conﬁrmed
or reappraised by the Commission.
12
In the sector of detergents, national authorities prepare an assessment report on their risk to
human health or the environment and submit it to the Commission, which will adopt a ﬁnal positive or negative decision that may totally diverge from the report (Arts. 5(3)-(4) and 6 of Regulation
648/2004 of the European Parliament and the Council of 31 March 2004).
13
For instance, see Arts. 5(2)(a) and 17(2) of Regulation 1829/2003 of the European Parliament
and of the Council of 22 September 2003 on genetically modiﬁed food and feed.
14
For the example of EU structural funds, see S. Mento, ‘I poteri amministrativi della
Commissione europea in materia di fondi strutturali’, Rivista Trimestrale di Diritto Pubblico
(2007) p. 135 at p. 167. Some scholars refer to this formal last measure as an act whereby national
administration ‘ratiﬁes’ a previous EU decision. See E. Brosset, ‘The Prior Authorisation Procedure
Adopted for the Deliberate Release into the Environment of Genetically Modiﬁed Organisms: the
Complexities of Balancing Community and National Competences’, 10 European Law Journal
(2004) p. 555 at p. 565.
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characterised by decisional dominance at the EU level – i.e. it is the EU administration that exercises the discretion to deﬁne the ﬁnal decision’s content. Only
exceptionally does one encounter composite procedures that have national
decisional dominance – i.e. where a national authority adopts preparatory acts
that are legally binding on the EU administration and predeﬁne the terms of
the ﬁnal decision at the EU level, such as the registration of protected designations
of origin15 and the management of certain tariﬀ quotas.16
The variable relative weight of national decisional power is of critical
importance to understanding the European Court of Justice’s case law on the
judicial review of composite procedures. The review of administrative decisionmaking is, in principle, strictly divided between national courts and EU courts.
National courts have exclusive competence to review decisions taken by national
authorities17 and EU courts have exclusive competence to review decisions taken
by EU authorities.18 This dualistic separation of judicial review has been appropriately described by Marchetti as a principle of ‘double exclusivity’.19 Double exclusivity implicitly assumes that any given decision will be adopted either by national or
by EU authorities. It presupposes that national and EU authorities exercise their
respective decisional powers independently of one another. However, composite procedures are based on decisional interdependence. As they constitute forms of joint
decision-making that involve both national and EU authorities, no decision can
be individually imputed exclusively to only one of the two levels.
The European Court of Justice’s case law on the judicial review of composite
procedures aims to address the mismatch between the principle of double
exclusivity and the decisional interdependence of composite decision-making.
15
See Art. 53(2)(a) of Regulation No. 1151/2012 of 21 November 2012. According to the
relevant administrative procedure, national authorities receive applications from groups for the
classiﬁcation and registration of products as protected designations of origin or protected geographical indications. After they make a positive assessment of the products’ compliance with the EU
requirements for registration, and if no objection is raised by any legal or natural person, national
authorities support the applications and forward them to the Commission. The Commission is then
obliged to register the products for EU-wide protection, without enjoying any margin of discretion.
16
Commission Regulation No. 969/2006 of 29 June 2006, opening and providing for the
administration of a Community tariﬀ quota for imports of maize from third countries. National
authorities receive applications for import licences and submit to the Commission a list of those
which, according to their discretionary assessment, are found eligible. The Commission only checks
whether traders have not defrauded the quota mechanism by submitting their applications to the
authorities of more than one member state.
17
See ECJ 11 March 1981, Case 46/81, Benvenuto and ECJ 5 October 1983, Case 142/83,
Nevas.
18
ECJ 22 October 1987, Case 314/85, Foto-Frost.
19
B. Marchetti, ‘Il Sistema Integrato di Tutela’, in L. de Lucia and B. Marchetti (eds.),
L’amministrazione europea e le sue regole (Il Mulino 2015) p. 197 at p. 198.
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That case law is based on the recognition that, although national and EU authorities exercise shared decision-making power in composite procedures, that power is
never shared equally. The case law consists of a two-track approach, depending on
the level of administration which, according to the relevant sectoral legislation,
enjoys the power to deﬁne the content of the ﬁnal decision.20 The ﬁrst approach
concerns those rare composite procedures in which national decision-making predominates, as represented by the doctrine established in the European Court of
Justice’s Borelli ruling.21
The Borelli case law holds that in composite procedures in which a national
authority adopts a preparatory act that is binding on the EU authority to whom
it is addressed, leaving it no discretion, and therefore ‘predetermining the terms’ of
the decision it will take at the end of the administrative procedure, EU courts may
not review the ﬁnal EU decision on the grounds that it is based on an illegal
national preparatory act.22 Because the EU courts do not have jurisdiction to
review national acts, they may not declare that ﬁnal decision invalid. At the same
time, to exclude the risk of a gap in eﬀective judicial protection,23 the Borelli case
law requires national courts to review the binding national preparatory acts on ‘the
same terms on which they review any deﬁnitive measure adopted by the same
national authority’.24
The second approach applies to those composite procedures in which EU
authorities are not obliged to decide in accordance with the preparatory measures
of national authorities. This second approach, which developed in a rather
fragmentary manner over the years, has recently been codiﬁed and clariﬁed in
the Berlusconi ruling.25
The Berlusconi case concerned a decision taken by the European Central Bank
pursuant to the composite procedure set out in Article 15 of the Single
Supervisory Mechanism Regulation.26 The administrative procedure in question
20
For more detail on the two-track model, see F. Brito Bastos, ‘Judicial review of composite
administrative procedures in the Single Supervisory Mechanism: Berlusconi’, 55 Common
Market Law Review (2019) p. 1355.
21
ECJ 3 December 1992, Case C-97/91, Borelli. For a more detailed explanation of the Borelli
case law, its development, and key implications, see F. Brito Bastos, ‘The Borelli Doctrine Revisited:
Three Issues of Coherence in a Landmark Ruling for EU Administrative Justice’, 8 Review of
European Administrative Law (2015) p. 269 at p. 274 ﬀ.
22
Borelli, supra n. 21, para. 10. See also GC 9 November 1999, Case T-114/99, Pampryl, para. 57
and ECJ 2 July 2009, Case C-343/07, Bavaria NV, paras. 55-57 and 64-67.
23
Borelli, supra n. 21, paras. 13-15.
24
Borelli, supra n. 21, paras. 10 and 13.
25
ECJ 19 December 2018, Case C-219/17, Berlusconi.
26
Council Regulation (EU) No. 1024/2013 of 15 October 2013. See also the more detailed
implementing provisions in Arts. 85-87 of Regulation (EU) No. 468/2014 of the European
Central Bank of 16 April 2014.
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governs authorisation for the acquisition of qualifying holdings, i.e. the ownership
of shares in a credit institution that gives the holder thereof a quite signiﬁcant
degree of inﬂuence over its activities. It is a composite, two-step administrative
procedure. A national supervisory banking authority ﬁrst assesses whether the acquisition of a particular qualifying holding meets the substantive requirements for
it to be authorised, such as the technical expertise and good reputation of the
acquiror. Once it has made that assessment, the national supervisory banking authority forwards it to the European Central Bank, proposing that the latter adopt
the ﬁnal decision in the procedure by opposing or, as the case may be, not opposing the qualifying holding. The European Central Bank makes its own independent assessment of the case, and is legally empowered to decide diﬀerently
from what was proposed by the national supervisory authority. In Berlusconi,
the Bank of Italy – the Italian supervisory banking authority – adopted a preparatory act proposing to the European Central Bank that Mr Berlusconi, due to a
conviction for tax fraud, no longer fulﬁlled the good reputation requirements to
hold a qualifying holding. The European Central Bank concurred, and adopted a
ﬁnal decision opposing Mr Berlusconi’s qualifying holding. In a preliminary reference, the question was raised of which court, national or European, is competent to review the decisions taken in the composite procedure of Article 15 Single
Supervisory Mechanism Regulation.
In its Berlusconi judgment, the European Court of Justice held that in composite procedures in which the national preparatory act is not binding on the EU
authority, the EU courts must have exclusive jurisdiction to review the ﬁnal
EU-level decision and any national preparatory acts that preceded the EU authority’s ﬁnal decision. Conversely, given such exclusive jurisdiction, the Court held
that those national preparatory acts ‘cannot be subject to review by the courts of
the Member States’.27
The Berlusconi ruling clariﬁed that whenever the EU administration enjoys
decisive powers – as is overwhelmingly the case – it is left to the European
Court of Justice to review all acts adopted in a composite procedure, including
national preparatory acts. The question that the EU courts have yet to explicitly
address is whether, in doing so, the European Court of Justice may review
violations of national law.
The Union courts have yet to review national preparatory acts against standards
of national law. They have so far only reviewed them against rules or principles
comprised within EU law, such as the right to be heard.28 However, EU legislation creating composite procedures often regulates only very speciﬁc aspects of the
national phases. Whenever the relevant EU legislation is silent on the matter, it is
27

Berlusconi, supra n. 25, paras. 43 and 47.
Brito Bastos, supra n. 3, p. 126 ﬀ.

28
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national administrative law that governs the composite procedure at the national
level. The issue here is that, while the European Court of Justice enjoys full
jurisdiction to review violations of EU law by EU authorities, it does not have
jurisdiction to apply national law or to review any violation thereof. Therefore,
to address violations of national law, only two solutions are possible in abstracto.
The ﬁrst would be to extend the reach of the Borelli case law to non-binding
national preparatory acts, thereby making it possible for national courts to review
them in light of national law. The second solution would be for the European
Court of Justice itself to assume jurisdiction to apply national law when reviewing
non-binding national preparatory acts in composite procedures. Nevertheless, as
will be shown in the two next sections, neither solution is constitutionally tenable.

W       
 ()  
In instances of purely national decision-making, the European Court of Justice
considers that national courts are not required to review preparatory acts adopted
by national authorities.29 According to the Berlusconi ruling, in contrast, national
courts are forbidden from reviewing national non-binding preparatory acts
adopted within composite procedures.
That prohibition constitutes a signiﬁcant innovation in terms of the Court of
Justice’s case law. Prior to Berlusconi, the European Court of Justice had only suggested
this. In the 1990s, for instance, the Luxembourg Court was called upon to decide
on a number of cases pertaining to composite decision-making with regard to the
European Social Fund. According to the applicable administrative procedures,
national authorities that detected irregularities in the use of European Social Fund
funding had to draft and forward to the Commission a proposal for the reduction
or withdrawal of ﬁnancial assistance to the relevant beneﬁciary. In several cases the
Commission argued that judicial review should be exercised by national courts,
as national authorities had adopted the preparatory acts. However, the European
Court of Justice rejected this argument, holding that it was ‘the Commission which
assumes, vis-à-vis the recipient of European Social Fund assistance, the legal responsibility for the decision by which its assistance is reduced, irrespective of whether that
reduction was or was not proposed by the national authority concerned’.30
By contrast, the Berlusconi case went much further. It did not merely state that
judicial review should be conducted at the EU level, if that is where the power to
make a decision in a composite procedure actually resided. The Advocate General
and the Court of Justice held that any other kind of judicial review, i.e. at the
29

See ECJ 28 July 2011, Case C-69/10, Diouf, paras. 55-56.
See GC 12 January 1995, Case T-85/94, Branco, paras. 18, 24 and 28.

30
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national level, was forbidden under EU law. The two provided two distinct constitutional arguments in this regard.
In his Opinion, Advocate General Sánchez-Bordona indicated that the IBM
case law could oﬀer a useful analogy for the judicial review of composite
decision-making.31 The IBM case law concerns multi-step decision-making
procedures which, unlike composite procedures, take place at the EU level only.
Sánchez-Bordona highlighted that, according to settled case law, only binding
legal acts of EU authorities can be challenged and that, consequently
in the case of acts or decisions adopted by a procedure involving several stages, an
act is open to review only if it is a measure deﬁnitively laying down the position
(usually, of the Commission or the Council) on the conclusion of that procedure.
In contrast, intermediate or provisional measures intended to pave the way for the
ﬁnal decision are not open to challenge.32

Those purely preparatory acts may only be relied on indirectly on the review of
the ﬁnal decision that an EU authority will take.33 The constitutional justiﬁcation
for this case law, although textually absent from the Advocate General’s Opinion
in Berlusconi, pertains to the separation of powers. The thrust of IBM is respect for
the EU administration’s own decision-making authority. A pre-emptive review
of EU preparatory acts would result in judgments on issues ‘on which the
[EU administration] has not yet had an opportunity to state its position
deﬁnitively’.34 In other words, judicial review of purely preparatory acts would
‘be incompatible with the system of the division of powers between the
Commission and the Court ( : : : ) and the proper course of the administrative procedure to be followed in the Commission’ (emphasis added).35
In proposing application of the IBM line of reasoning to composite procedures,36
Advocate General Sánchez-Bordona implicitly recognised that judicial review of
national preparatory acts would have raised the same constitutional problem, albeit
that, in that case, judicial review by a national court, and thus not by the European
Court of Justice, would prematurely end the administrative procedure before the EU
administration had even had the opportunity to exercise its decisional powers.
Indeed, it had already been suggested in the literature that it would be
31

ECJ 11 November 1981, Case 60/81, IBM.
See the Opinion of AG Sánchez-Bordona, para. 108, which reproduces the passage in para. 10
of the IBM ruling.
33
GC 27 November 2013, Case T-23/12, MAF, para. 33; GC 8 June 2009, Case T-498/07 P,
Krcova, paras. 55-56; and GC 7 September 2010, Case T-532/08, Norilsk, para. 94.
34
GC 12 October 2016, Case T-41/16, Cyprus Turkish Chamber of Industry, para. 42.
35
See IBM, supra n. 31, para. 20. See also GC 10 July 1990, Case T-64/89, Automec, para. 46.
36
See the Opinion in Berlusconi, paras. 108-110.
32
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incomprehensible for EU courts, due to separation-of-powers concerns, to refuse to
review incomplete decision-making processes of the EU administration only then to
enable national courts to do just that.37
In Berlusconi, the Grand Chamber opted for a diﬀerent, albeit equally plausible
argument to denying the reviewability of non-binding national preparatory acts.
The Court held that the division dictated by the Treaties between the jurisdictions
of national and EU courts needs to be interpreted in light of the principle of loyal
cooperation (Article 4(3) TEU). Where, as in the Single Supervisory Mechanism,
the Union legislature opts for administrative procedures in which national authorities
adopt acts that are preparatory in nature to the exercise of a decision-making power
of the EU administration, it seeks to establish ‘a speciﬁc cooperation mechanism’
between national and EU authorities.38 The implicit argument drawn from this characterisation seems to be that, if a decision-making procedure as such is deﬁned by
multilevel administrative cooperation, then the spirit of cooperation must inform
how courts review that procedure. In this regard, the Court held that, ‘in order
for such a decision-making process to be eﬀective’, there may only be ‘a single judicial
review’. Where national authorities adopt non-binding preparatory acts, that review
must be conducted ‘by the EU Courts alone, only once the decision of the EU
institution bringing the administrative procedure to an end has been adopted’.39
If national courts were to accept the use of judicial remedies against the
national preparatory acts, two risks would follow.40 First, the national court
and EU courts could come to ‘divergent assessments in one and the same [administrative] procedure’. Second, by exercising judicial review of the national preparatory acts, member states’ courts would anticipate the unitary judicial review that
should occur only after the conclusion of the administrative procedure at the EU
level and be conducted exclusively by EU courts. Accordingly, by virtue of the
principle of loyal cooperation, national courts should defer to the exclusive jurisdiction of EU courts to review the entirety of the composite procedure, and
refrain from reviewing national preparatory acts adopted in the course thereof.41

W  E C  J   
     
The unreviewability of preparatory acts, in EU or national law, is generally not
problematic, as such, because they can still be reviewed incidentally as part of
37

Brito Bastos, supra n. 3, p. 134.
Berlusconi, supra n. 25, para. 48.
39
Berlusconi, supra n. 25, para. 49.
40
Berlusconi, supra n. 25, para. 50.
41
Berlusconi, supra n. 25, para. 47.
38
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a judicial challenge to a ﬁnal decision. At that stage, courts have the opportunity
to check whether all relevant legal requirements were complied with in the course
of the entire administrative procedure. However, the fact that national courts in
composite procedures cannot review national preparatory acts generates a rule of
law gap because the European Court of Justice cannot check whether national law
has been observed when reviewing the ﬁnal EU-level decision. There are at least
three reasons for this. One is of a procedural nature and concerns the jurisdictional boundaries of EU courts. The other two concern formal attributes of
EU law that are required by the EU’s constitutional order: the related principles
of the uniformity and autonomy of EU law.
First, the European Court of Justice cannot check whether national law has
been observed in composite procedures since it has no competence to apply
national law to begin with. Generally speaking, national law is a point of fact,
not of law, in the European Court of Justice’s judicial proceedings.42 As early
as the cautious ruling in Stork, the Court held it that is ‘not normally required
to rule on provisions of national law’ when reviewing the High Authority’s decisions.43 Also, in preliminary rulings ‘the jurisdiction of the Court is conﬁned to
considering provisions of EU law only’ (emphasis added).44 Similarly, in actions
for annulment, the ‘European Union judicature must, when adjudicating on an
action for annulment ( : : : ) assess the lawfulness of the contested act in the light of
the EC Treaty or of any rule of law relating to its application, and, thus, of
European Union law’,45 with the consequence that ‘a national provision cannot
be usefully relied upon in support of an action for annulment directed against
an EU measure’ (emphasis added).46
Over many decades, the case law has progressively derived from the Treaties an
absolute prohibition for the European Court of Justice to apply national law in
judicial proceedings of any kind. In his Opinion in the landmark ruling
Association Greenpeace France, Advocate General Mischo made clear that the
judicial review of composite decision-making is no exception. The case concerned
a Commission decision adopted pursuant to the composite procedures for the
For a critical and more nuanced analysis, see M. Prek and S. Lefèvre, ‘The EU Courts as
“National” Courts: National Law in the EU Judicial Process’, 54 Common Market Law Review
(2017) p. 369. The authors admit, however, that there is only one instance in the Treaties that
acknowledges that national law may serve as a point of law and not of fact, namely, Art. 272
TFEU. Prek and Lefèvre also consider that the renvoi to national law in EU legislation renders that
national law applicable by EU courts.
43
ECJ 4 February 1959, Case 1/58, Stork.
44
ECJ 1 March 2011, Case C-457/09, Chartry, para. 21; and ECJ 16 January 2008, Case C-361/07,
Polier, para. 9 and the case law cited there.
45
GC 27 September 2012, Case T-387/09, Applied Microengineering, para. 40.
46
GC 28 May 2012, Case T-187/11, Trabelsi, para. 61.
42
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authorisation of genetically modiﬁed organisms under Directive 2001/18, which
had been based on an irregular national preparatory act. While ultimately both
the Court and the Advocate General accepted that that irregularity could be scrutinised as part of the review of the Commission’s decision, the latter cautioned that
it was ‘impossible to see how the Community Court, which has sole jurisdiction
to declare a Community act invalid, could form an opinion as to the existence of
an irregularity with respect to national law’.47
Some renowned scholars have suggested that, given the diﬃculties in ensuring
the judicial review of composite procedures, the Court should reinterpret the limits of its jurisdiction. Gaja, for instance, has argued that the Court should be
empowered ‘to examine all the questions that are relevant for ascertaining the
validity of the Community act – whether these questions relate to facts, EC
law or national law’ (emphasis added).48 The European Court of Justice has
signiﬁcantly expanded its jurisdictional boundaries before. In rulings such as
Les Verts and Sogelma, the Court claimed the power to review the acts of the
European Parliament and EU Agencies, even though the wording of the
Treaties does not envisage such a review.49 If the European Court of Justice
can broaden the scope of EU acts subject to judicial review, why should it not
then be able to broaden the scope of the laws against which those acts may be
reviewed? If the rule of law justiﬁes claiming jurisdiction over acts of the
European Parliament and EU Agencies despite the letter of the Treaties, should
it also not justify claiming jurisdiction to apply national law in cases involving
composite procedures?
In my view, the answer must be negative. The jurisdictional limits of the
European Court of Justice are not the only reason it cannot review national
preparatory against national law. The third and second reason concern the closely
related principles of the uniformity and autonomy of EU law.
The case law of EU courts has long accorded paramount importance to the
requirement of the uniformity of EU law.50 EU law demands that measures of
EU authorities ‘must deploy their full eﬀects, in a uniform manner in all member
states, as from their entry into force and throughout the duration of their validity’.51 As the Court of Justice pointed out in Foto-Frost, the requirement of
uniformity ‘is particularly imperative when the validity of a Community act is
47

See the Opinion of AG Mischo in C-6/99, Association Greenpeace France, para. 98.
G. Gaja, ‘Case C-6/99, Association Greenpeace France and Others v. Ministère de l’Agriculture
et de la Pêche and Others. Judgment of the Full Court of 21 March 2000’, 37 Common Market Law
Review (2000) p. 1427 at p. 1431.
49
ECJ 23 April 1986, Case 294/83, Parti écologiste ‘Les Verts’; and GC 8 October 2008,
Case T-411/06, Sogelma.
50
ECJ 13 December 1979, Case 44/79, Hauer, para. 14.
51
ECJ 8 September 2010, C-409/06, Winner Wetten, para. 54.
48
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in question’.52 Even though Foto-Frost dealt with the speciﬁc risk to the uniformity
of EU law resulting from ‘divergences between courts in the member states as to
the validity of Community acts’,53 composite procedures raise that same risk in the
opposite scenario. They raise the same risk of the uniformity of EU law being
compromised, not by diﬀerences in national judgments on the validity of EU acts,
but by the European Court of Justice applying diﬀerent national laws in the
judicial review of EU acts adopted at the conclusion of composite procedures.
Consider the following example. Under EU law,54 the establishment of ﬁsh farms
requires administrative authorisation if they are intended to grow non-native species.
Whenever the installation of those ﬁsh farms is likely to have cross-border environmental eﬀects, the authorisation procedure is composite. A national authority receives
the application for the permit and, in the event of a positive assessment, forwards a
non-binding draft decision to the Commission for a ﬁnal decision. Nothing is stated
in the relevant EU Regulation about the right to be heard of aﬀected parties within
the member state where the aquaculture facility is to be installed.
If an application for an aquaculture permit in Portuguese sea waters were to be
submitted, its assessment would fall under the competence of that country’s
Ministry of the Sea. However, under Portuguese administrative law, local government authorities are entitled to be heard in any administrative procedure to
defend certain public interests, including public health and the environment,
even if the outcome of the procedure does not change their legal position.55
Accordingly, if the Ministry failed to give an adequate hearing to a municipality
whose interests could be aﬀected by the ﬁsh farm, the draft decision sent to the
Commission would be illegal from the perspective of Portuguese law. If the
European Court of Justice could and then did annul the ﬁnal decision on grounds
of national law, that would mean, in this particular example, that the Commission
decision authorising a ﬁsh farm was invalid. However, not all member states give
their local authorities the same broad rights of participation in administrative
procedures. Had the composite procedure for the issue of the aquaculture permit
been initiated in a diﬀerent member state, the Commission’s decision would have
been valid even if all other factual circumstances remained the same. If the legality
of ﬁnal EU decisions depends on the conformity of their preparatory acts with
national law, then those ﬁnal EU decisions will be legal or illegal depending
on the variations between the administrative laws of the member states in which
the preparatory acts were adopted.
52

Foto-Frost, supra n. 18, para. 15.
Ibid.
54
Council Regulation No. 708/2007 of 11 June 2007, concerning use of alien and locally absent
species in aquaculture.
55
Art. 2(2), Law No. 83/95, of 31 August.
53
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In brief, the uniform application of the legislative instruments establishing
composite procedures would be compromised if the validity of ﬁnal EU administrative decisions depended upon the proper observance of the varying requirements of national administrative law. In this light, the European Court of Justice
cannot be expected to apply national law in the review of composite procedures.
Historically, it was the demand of uniformity of EU law that justiﬁed the
European Court of Justice’s very existence,56 a link that is perhaps most evident
in the preliminary reference mechanism under Article 267 TFEU.57 It would be
entirely inconsistent with the very constitutional function of the European Court
of Justice if it were called upon to be the guardian of national administrative law
idiosyncrasies in the judicial review of composite procedures.
Lastly, an expansion of the European Court of Justice’s jurisdiction to the application of national law is discouraged by the principle of the autonomy of the
EU legal order itself. The remote origins of that principle lie in the Bosch ruling, in
which the Court of Justice ﬁrst acknowledged that the ‘law of any member state
( : : : ) and Community law constitute two separate and distinct legal orders’.58
Shortly thereafter, the Court delivered the Van Gend en Loos and Costa/ENEL
rulings,59 in which it famously anointed the EU as a ‘a new legal order’ with
‘its own legal system’.
By claiming its own normative autonomy, the EU legal order asserts itself as a
self-referential legal system, in the sense that the ‘creation, validity, application
and interpretation of a legal rule depend exclusively on the order of which that rule
constitutes a part’.60 Among those ‘legal rules’ of the EU legal order, one must logically count those created by decisions taken by EU authorities – including those
taken by EU authorities at the conclusion of a composite administrative procedure.
The autonomy of EU law, as is well-known, has been defended by the
European Court of Justice in respect of international law;61 but crucially, it also
means that the legality of EU acts can only be assessed against criteria established
by EU law, to the exclusion of national law.62 As a consequence of the autonomy
See for instance A. Donner, ‘National Law and the Case Law of the Court of Justice of the
European Communities’, 1 Common Market Law Review (1963) p. 8 at p. 11-12.
57
ECJ 22 June 2010, Joined Cases C-188/10 and C-189/10, Melki, para. 64.
58
ECJ 6 April 1962, Case 13-61, Bosch.
59
ECJ 15 July 1964, Case 6/64, Costa v Enel; and ECJ 5 February 1963, Case 26/62, Van Gend
en Loos.
60
R. Barents, The Autonomy of Community Law (Kluwer Law International 2004) at p. 239 ﬀ and
‘The Precedence of EU Law from the Perspective of Constitutional Pluralism’, 5 EuConst (2009)
p. 421 at p. 426; and K. Tuori, European Constitutionalism (Cambridge University Press 2015) p.
54.
61
ECJ 3 September 2008, Joined Cases C-402/05 P and C-415/05 P, Kadi; and ECJ 18
December 2014, Opinion 2/13.
62
Tuori, supra n. 60, p. 57.
56
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of the EU legal order, ‘the law stemming from the EU Treaty and the FEU Treaty,
an independent source of law, cannot because of its very nature be overridden by
rules of national law, however framed, without the legal basis of the European
Union itself being called into question’.63
In this light, it becomes apparent why the principle of autonomy militates
against the European Court of Justice reviewing the conformity of national preparatory acts with national law as part of the judicial review of the ﬁnal decision
taken by an EU authority. Like a sort of administrative Trojan horse, those
national preparatory acts would carry the violation of national law into the
EU level, leading to the ﬁnal EU decision being invalid on grounds of national
law, and therefore breaking the autonomy of the EU legal order from within.
In the Berlusconi case, the Advocate General made it explicitly clear for the ﬁrst
time that this had been a real concern in previous European Court of Justice
rulings on the judicial review of composite decision-making.64 To accept the
notion that national preparatory acts that are illegal on grounds of purely national
law could contaminate the ﬁnal decision of an EU authority would be in essence
the same as judging said decision against standards of national law.
If the European Court of Justice were to claim jurisdiction to apply national
law in cases involving composite administrative procedures, as some of the literature suggests, it would have to depart from its traditional creed that autonomy
constitutes an existential principle of the EU legal order.65 Indeed, that extension
of its jurisdiction would lead to the review of ﬁnal EU-level decisions against
national legal requirements that had been violated at the preparatory stages of the
composite procedure. It would be entirely inconsistent for the European Court of
Justice to have forbidden national courts from reviewing EU acts against national
rules for decades, only then to claim jurisdiction to conduct that review itself.

I ()  ,      
    
Given that national courts must refrain from reviewing national preparatory acts
that are not binding on the EU administration, a violation of national law cannot
be reviewed at the national level. However, for the reasons considered in the previous section, the violation of national law cannot be checked by Union courts,
either. As there is no court that can review a violation of national law in composite
63

Trabelsi, supra n. 46, para. 61. See also ECJ 17 December 1970, Case 11-70, Internationale
Handelsgesellschaft, para. 3.
64
Opinion of the AG in Berlusconi, supra n. 31, para. 66.
65
Cf N. Nic Shuibhne, ‘What is the Autonomy of EU Law, and Why Does that Matter?’, 88
Nordic Journal of International Law (2019) p. 9.
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procedures, national authorities that breach their own national administrative
laws are immune to judicial control in substantial swaths of the EU’s administrative system.
This poses obvious concerns from the point of view of the rule of law. The rule
of law constitutes a foundational principle of the European Union.66 Listed today
in Article 2 TEU as one of the values on which the Union is based, the notion of
the rule of law was ﬁrst introduced into EU constitutional law by the Court of
Justice. In Les Verts, the Court famously declared that
the European Economic Community is a community based on the rule of law,
inasmuch as neither its member states nor its Institutions can avoid a review of
the question whether the measures adopted by them are in conformity with
the basic constitutional charter, the Treaty.67

It has been suggested that the above passage embodies the Court’s espousal of
the notion of the Community as a Community of law, or Rechtsgemeinschaft,
which was at the centre of Commission President Hallstein’s constitutional and
political thought.68 ‘The majesty of the law’, Hallstein believed, was to ‘accomplish that which centuries of blood and iron could never have’ – a united
Europe.69 In the place of the contest of ‘military power and political pressure’,
‘of power and its manipulation’, or of the ‘striving for hegemony’, law’s rule
was to become the deﬁning feature of Europe’s new political order. ‘The
Community is a community of law’, Hallstein wrote, ‘because it serves to realize
the idea of law’.70
It is striking how this account resonates with the wording of Les Verts.
Indeed, the ruling makes plainly evident that, as participants in the European
Rechtsgemeinschaft, neither the institutions nor the member states can evade law’s
rule. The EU’s version of the rule of law is therefore an overarching ideal that must
inform and limit the exercise of public power not just at the supranational, but at
the national level as well.
L. Pech, ‘A Union Founded on the Rule of Law: Meaning and Reality of the Rule of Law as a
Constitutional Principle of EU Law’, 6 EuConst (2010) p. 359 at p. 362.
67
Les Verts, supra n. 49, para. 23.
68
I. Pernice, ‘Der Beitrag Walter Hallsteins zur Zukunft Europas: Begründung und
Konsolidierung der europäischen Gemeinschaft als Rechtsgemeinschaft’, Walter Hallstein-Institut
Working Paper 9/01, 3 and A. von Bogdandy, ‘Ways to Frame the European Rule of Law:
Rechtsgemeinschaft, Trust, Revolution, and Kantian Peace’, 14 EuConst (2018) p. 675 at
p. 677-678.
69
W. Hallstein, Die Europäische Gemeinschaft (ECON 1979) p. 33.
70
T. von Danwitz, ‘The Rule of Law in the Recent Jurisprudence of the ECJ’, 37 Fordham
International Law Journal (2014) p. 1311 at p. 1313.
66
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It is beyond the scope of this paper to propose solutions to such perennial
theoretical disagreements as whether the rule of law has universal features,71
or whether its requirements are only formal, or also substantive, in nature.72
Even if one conceives of it in its most elementary version, the gaps of judicial
review caused by composite decision-making are clearly irreconcilable with the
rule of law.
At a bare minimum, the rule of law must reﬂect the common concern
that public power should be limited by legal standards that are enforceable by
independent courts,73 suitable for preventing the arbitrary or excessive use of
public power,74 and foreseeable enough for individuals to adapt their behaviour
accordingly.75 In EU law, the ideal of the rule of law translates into a cluster of
legal principles, thus addressing various aspects of these requirements. These subprinciples of the rule of law have been ﬂeshed out by the European Court of
Justice over time.76 They include the principle of proportionality, the principle
of protection of legitimate expectations, the principle of legal certainty, as well
as principles relating to procedural guarantees such as the right to a reasoned
decision, the right to be heard by the administration, and the latter’s duty of care.
Nevertheless, the unreviewability of violations of national law in most composite
procedures proves particularly problematic from the point of view of three other
EU rule of law requirements. The ﬁrst two pertain to eﬀective judicial protection
and judicial review – two distinct,77 albeit interrelated requirements. The third
pertains to the principle of legality.
The principle of the fundamental right to eﬀective judicial protection was
ﬁrst explicitly incorporated into EU constitutional law in Heylens.78 It is enshrined
today both in Article 19(1) TEU and in Article 47 of the Charter of Fundamental
71

For a comparative overview of the meaning of the rule of law, see M. Loughlin, The Foundations
of Public Law (Oxford 2010) at p. 312.
72
B. Tamanaha, On the Rule of Law: History, Politics, Theory (Cambridge University Press 2004)
at p. 91.
73
J. Waldron, ‘The Rule of Law and the Importance of Procedure’, in J. Fleming (ed.), Getting to
the Rule of Law (New York University Press 2011) p. 3.
74
J. Raz, ‘The Rule of Law and its Virtue’, in J. Raz (ed.), The Authority of Law: Essays on Law and
Morality (Clarendon 1979) p. 210 at p. 214-218; and B. Tamanaha, ‘A Concise Guide to the Rule
of Law’, in G. Palombella and N. Walker (eds.), Relocating the Rule of Law (Hart Publishing 2009)
p. 3 at p. 3-6.
75
J. Waldron, ‘The Rule of Law in Public Law’, New York University Public Law and Legal Theory
Working Papers (2014) at p. 12.
76
See M. Avbelj, The European Union under Transnational Law: A Pluralist Appraisal (Hart
Publishing 2018) at p. 62; and von Danwitz, supra n. 70, at p. 1315.
77
Implicitly, K. Lenaerts, ‘The Rule of Law and the Coherence of the Judicial System of the
European Union’, 44 Common Market Law Review (2007) p. 1625 at p. 1626.
78
ECJ 15 October 1987, Case 222/86, Heylens.

Downloaded from https://www.cambridge.org/core. IP address: 80.197.103.100, on 28 May 2020 at 16:02:37, subject to the Cambridge Core terms of
use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/S1574019620000073

An Administrative Crack in the EU’s Rule of Law

81

Rights. In recent years, the Court of Justice has delivered a number of salient
rulings concerning the interpretation of that right. It is considered to be ‘the
essence of the rule of law’ in EU law.79 ASJP and Commission v Poland clariﬁed
that the right to eﬀective judicial protection requires that all national courts which
may hear cases within ﬁelds covered by EU law must fulﬁl the criteria of impartiality and independence from external (e.g. political) pressure.80 Nevertheless, the
right to eﬀective judicial protection not only requires courts to have certain
institutional characteristics that shield them from bias or external inﬂuence:
Article 52(3) of the EU’s Charter of Fundamental Rights requires that the rights
enshrined in the Charter that correspond to rights enshrined in the European
Convention on Human Rights must be interpreted as having the same meaning
and scope as under the Convention. The right to eﬀective judicial protection is
one such right.81 If the right to eﬀective judicial protection as enshrined in Article
47 of the Charter must be given the same meaning as the right to an eﬀective
remedy as enshrined in Articles 6(1) and 13 ECHR, then the European Court
of Justice will only be in full compliance with that fundamental right if it has
the ‘jurisdiction to examine all questions of fact and law relevant to the dispute
before it’.82 Given that the European Court of Justice has exclusive jurisdiction to
review a ﬁnal decision taken by the EU administration, as well as the national
preparatory acts leading to it, a violation of national law governing the national
procedural phases of composite procedures is undoubtedly a question of law that
is relevant to a dispute on the review of the ﬁnal decision. And yet, as Advocate
General Bot has put it, ‘the adage juria novit curia does not extend to national law,
of which the EU judicature is not deemed to be aware’.83 The lack of jurisdiction
of the European Court of Justice to conduct an incidental review of national
preparatory measures in light of both EU and national law compromises the ability of aﬀected parties to challenge the entirety of the decision-making process,
which would otherwise be indispensable to ensuring full observance of their right
to eﬀective judicial protection.84
79

ECJ 28 March 2017, Case C-72/15, Rosneft, para. 73.
ECJ 27 February 2018, Case C-64/16, Associação Sindical dos Juízes Portugueses; and ECJ 24
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(2018) p. 622.
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March 2007, Case C-432/05, Unibet, para. 37.
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ECtHR 17 December 1996, No. 20641/92, Terra Woningen v The Netherlands, at para. 52.
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See the AG’s Opinion in ECJ 27 March 2012, Case C-530/12 P, National Lottery Commission,
para. 71.
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Law Working Paper 2013-2, at p. 17.
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Eﬀective judicial protection is not, however, the sole purpose, or even the
dominant purpose, of judicial control by EU courts. The protection of individual
rights is only one of the purposes, i.e. its subjective purpose, of judicial control, in
general. An additional objective purpose can, however, be identiﬁed – a judicial
check on whether the exercise of power is in conformity with the applicable legal
requirements.85 As Barents explains, EU procedural law ‘is featured by a rather
strong orientation towards objective legality review’.86 And yet, the unreviewability of violations of national law also fails on this account. Even if an individual’s
rights are not actually aﬀected as such by a breach of national law in a composite
procedure, the fact that no judiciary can review that breach constitutes a failure
from the point of view of the judicial control of objective legality – the enforcement of the binding legal standards to which public authorities are bound. The
European Court of Justice’s solution to the review of composite decision-making
leaves little room for the essential role of courts in suppressing violation of the law
by national authorities and repairing the law’s integrity.
For this same reason, the unreviewability of national law violations in composite procedures is irreconcilable with any meaningful understanding of the principle of legality in public administration, another requirement of the rule of law.
There is little point in having binding legal requirements that limit the power
of the national administration if those requirements cannot be judicially enforced.
While the principle of legality has traditionally required that the public administration be bound to the sovereign will of the people, as expressed through parliamentary legislation,87 a common historical trend across European countries has
seen an expansion of the legal limitations on administrative power to include
other legal sources, such as constitutions, international law sources, and, indeed,
regulations adopted by the administration itself.88 Given that under Article 19(1)
TEU the Court of Justice must respect the ‘law’ as a whole in the interpretation
and application of the Treaties, and not just a speciﬁc type of legal source, EU law
cannot but adopt a similarly demanding and holistic understanding of the principle of legality.89 Even though the principle of legality in EU administrative law
has been mainly developed by the European Court of Justice for the EU’s own
85
For a distinction between objective and subjective purposes of judicial control, see S. Beljin,
‘Rights in EU Law’, in S. Prechal and B. van Roermund, The Coherence of EU Law: The Search for
Unity in Divergent Concepts (Oxford University Press 2008) p. 91.
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R. Barents, ‘EU Procedural Law and Eﬀective Judicial Protection’, 51 Common Market Law
Review (2014) p. 1437.
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H. Klecatsky, ‘Reﬂections on the Rule of Law and in Particular the Principle of Legality of
Administrative Action’, 4 International Commission of Jurists (1963) p. 205 at p. 209.
88
Cfr. M. D’Alberti, Lezioni di Diritto Amministrativo, 4th edn. (Giappichelli 2019) at p. 37–38.
89
See G. della Cananea, C. Franchini, and M. Macchia, I Principi dell’Amministrazione Europea,
3rd edn. (Giappichelli 2017) at p. 87.
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administration,90 the non-justiciability of national law does not seem to be any
less problematic from the point of view of that principle. Indeed, as the Court of
Justice concluded in Hoechst, the principle of legality must be seen as a general
principle of EU law because it is recognised ‘in all the legal systems of the member
states’ that ‘any intervention by the public authorities in the sphere of private
activities of any person, whether natural or legal, must have a legal basis and
be justiﬁed on the grounds laid down by law’.91 The fact that no court – national
or European – can review compliance with national law in most composite
decision-making means that the age-old demand of subordination of public
administration to the law cannot be enforced.

A ,   ?
It is generally up to the member states, in the exercise of their national procedural
autonomy, to deﬁne the procedural rules that are required to implement EU
law.92 This means they can also add procedural requirements to the national
phases of composite procedures beyond those foreseen in EU legislation.93
Indeed, as di Pretis has pointed out, composite administrative procedures are
by deﬁnition incomplete procedures, in that the EU legislation that establishes
them never does so exhaustively.94 Wherever that EU legislation is silent on
particular aspects of the national phase of the procedure, it is governed by the
general administrative law regime of the member state or by national legislation
speciﬁcally passed for the relevant composite procedure.
Member states could, for instance, determine that the national competent
authority in a composite procedure is required to consult an advisory body before
ﬁnalising the preparatory acts it will forward to the EU administration. In fact,
Regulation No. 708/2007 of 11 June 2007, which, as noted above, governs the
composite procedure for the authorisation of aquaculture facilities, explicitly
accords member states the discretion to designate an advisory committee to assist
the national authority involved in the decision-making process.95 It is therefore
possible for member states to require that the national competent authority
90
Cf the analysis in L. Azoulai, ‘Le Principe de Légalité’, in J.-B. Auby and J.e Dutheil de la
Rochère (eds.), Droit Administratif Européen (Bruylant 2007) p. 393.
91
ECJ 21 September 1989, Joined Cases 46/87 and 227/88, Hoechst.
92
For many, see ECJ 17 March 2016, Case C-161/15 Benallal, para. 24.
93
In the same vein, see L. de Lucia, Amministrazione Transnazionale e Ordinamento Europeo:
saggio sul pluralismo amministrativo (Giappichelli 2009) p. 135.
94
D. di Pretis, ‘Procedimenti amministrativi nazionali e procedimenti amministrativi europei’, in
G. Falcon (ed.), Il procedimento amministrativo nei diritti europei e nel diritto comunitario (CEDAM
2008) p. 49 at p. 68.
95
See Art. 5 of Regulation No. 708/2007 of 11 June 2007.
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request an opinion from the advisory committee – or indeed oblige it to adopt a
preparatory act that is in conformity with that opinion. Yet creating requirements
of this kind is a purely domestic legislative choice, and violation thereof would
accordingly be a violation of a procedural requirement of purely national law.
For the reasons set out previously, such a violation would not be reviewable.
Neither would the violation of national provisions that establish any other legal
requirements beyond what is demanded by EU law be reviewable – e.g. rules
deﬁning the necessary quorum for national administrative bodies to take decisions, legal impediments requiring its members to refrain from partaking in
the deliberations due to conﬂicts of interest, mechanisms for the participation
of aﬀected parties and civil society, in general.
Even so, a few potential exceptions to the unreviewability of national law
violations in composite procedures can be identiﬁed. One such exception can
be found in the Single Supervisory Mechanism, from which the Berlusconi judgment originated, as a result of the speciﬁcities of the legislative framework by
which it is governed. One of the peculiarities of the Single Supervisory
Mechanism is that it confers on the European Central Bank an unprecedented
mandate not only to apply all relevant EU law but ‘where this Union law is composed of Directives, the national legislation transposing those Directives’.96 It has
been suggested that the European Central Bank’s mandate to apply national
law extends to national rules on administrative procedure to which national
supervisory banking authorities are generally bound,97 and perhaps even to those
found in general administrative law codes. While the Advocate General in
Berlusconi considered that the European Central Bank’s new mandate implies
an ‘extension of jurisdiction’ of the Court of Justice to apply and interpret national
law transposing the EU’s directives in banking law,98 and although there have
been a few judgments suggesting that the General Court supports that view,99
three issues arise.
First, it is not entirely obvious that just any provision of general administrative
law, i.e. one typically intended to be followed by national administrations in
whatever area of public law they might be involved – be it environmental protection, banking supervisions, social security, or food safety – falls neatly into the
category of ‘national law transposing Directives’ in the banking supervision sector.
Art. 4(3) SSMR. See also F. Coman-Kund and F. Amtenbrink, ‘On the Scope and Limits of the
Application of National Law by the European Central Bank within the Single Supervisory
Mechanism’, 33 Banking & Finance Law Review (2018) p. 133.
97
L. Wissink, ‘Challenges to an Eﬃcient European Centralised Banking Supervision (SSM):
Single Rulebook, Joint Supervisory Teams and Split Supervisory Tasks’, 18 European Business
Organisation Law Review (2017) p. 431 at p. 454.
98
See the Opinion of the AG in Berlusconi, supra n. 31, para. 114.
99
See for instance GC 13 December 2017, Case T-52/16, Arkéa, para. 131 ﬀ.
96
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Second, even if it did, it is by no means evident that the fact that EU secondary
legislation grants an EU authority the competence to apply national law automatically means that the boundaries of the European Court of Justice’s jurisdiction as
deﬁned in primary law should be extended to the application of national law as
well. Third, and crucially, even if one were to accept that the European Court of
Justice’s lack of jurisdiction to apply national law could be expanded by secondary
legislation in speciﬁc circumstances, i.e. in the event that national law transposes
directives, that would still not resolve the issue of how to review a violation of
national law that does not transpose directives. Accordingly, in all scenarios,
the European Central Bank’s mandate to apply national law cannot entirely compensate for the deﬁciencies in the EU’s system of judicial review for ensuring compliance with national law in composite decision-making. In any event, Article
4(3) SSMR is quite unique and has no equivalent in any other EU legislative instrument establishing composite procedures in other policy areas.
A second exception to the unreviewability of national law concerns those
principles of administrative procedure that are common to both national and
EU administrative law.100 For instance, violation of the right to be heard by
national authorities, if not compensated by the EU administration at any subsequent procedural stage, has been often recognised by the European Court of
Justice as a reason to annul the ﬁnal decision in a composite procedure.101
Procedural rights of this kind exist both in national administrative law and in
EU administrative law, which is why, if they are violated at national procedural
phases, EU courts will strike down a ﬁnal decision taken at the EU level.102
Nevertheless, even though certain procedural rights principles are enshrined in
both national and EU administrative law, a member state’s laws could conceivably
oﬀer a more generous standard of protection for those rights than EU law does. It
is diﬃcult to see how national standards could then be enforced by the European
Court of Justice. Indeed, the Court of Justice insists that even when national law
oﬀers a higher level of protection of fundamental rights than the Charter – such as
the administrative procedural rights enshrined in Article 41 of the Charter – the
standards of national law may not be applied if that would undermine the
primacy, eﬀectiveness, and unity of EU law.103 The demand that the unity of
EU law must not be compromised is, in eﬀect, the same as the requirement
C. Franchini, ‘European Principles Covering National Administrative Proceedings’, 68 Law
and Contemporary Problems (2004-2005) p. 183.
101
See the case law in Brito Bastos, supra n. 3, at p. 126-132.
102
H.P. Nehl, ‘Legal Protection in the Field of EU Funds’, European State Aid Law Quarterly
(2011) p. 629.
103
ECJ 26 February 2013, Case C-399/11, Melloni, paras. 56-60; and ECJ 29 July 2019, Case
C-516/17, Spiegel Online, para. 21.
100
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of uniformity of EU law. That requirement militates against the European Court
of Justice reviewing compliance with national administrative law requirements,
which inevitably vary across the member states. The right to be heard, for instance, is recognised in EU law; certain member states might impose more demanding legal requirements on the administration than others, in that respect.
There might be signiﬁcant variation in terms of the parties entitled to be heard,
whether said parties have a right to an oral hearing, or whether they are entitled to
comment on both the facts upon which the administration will base its decision as
well as the draft of the ﬁnal decision. If such varying standards of procedural protection had to be enforced by the Union courts, then identical composite administrative procedures would potentially yield EU decisions that are either valid or
invalid, depending on the law of the member state in which the procedure was
initiated. If the same European administrative procedure yields valid or invalid
decisions depending on the member state concerned, said procedure is unsuitable
for ensuring the uniform implementation of EU law across the European Union.
There is a third and ﬁnal category of potentially reviewable violations of
national law, i.e. gross violations of national legal provisions that deﬁne which
speciﬁc administrative body has competence during the national phase of a composite procedure. Some case law suggests that the European Court of Justice could
declare a ﬁnal decision taken at the EU level illegal if it was based on a preparatory
act taken by an authority that manifestly lacked competence, in accordance with
national law, to adopt it. The case law in question emerged from the EU’s legislation on blacklisting, one of its common instruments in the ﬁght against terrorism.
Common Position 2001/931/CFSP and Regulation (EC) No. 2580/2001 create
a composite procedure aimed at the blacklisting of individuals and groups
suspected of supporting terrorist activities. If there is serious evidence of such support, national competent authorities can decide to freeze any funds owned by the
targeted persons or groups. At the following stage, the Council, based on the proposal of the national competent authorities, adopts a regulation blacklisting those
persons and groups and determining that their assets will be frozen throughout
the EU. Some targeted organisations have on occasion pleaded before EU courts
that the national body involved in the national stage of the blacklisting procedure
was not the competent national authority. In one such case, the General Court did
not hesitate to rule that a decision taken by the United Kingdom’s Home
Secretary constituted, ‘in light of the relevant national legislation’, a decision
of a ‘competent national authority’.104 If the Union courts are able to assess
104

GC 23 October 2008, Case T-256/07, Organisation des Modjahedines du Peuple d’Iran (OMPI)
I, paras. 144-145. See also GC 9 September 2010, Case T-348/07, Al-Aqsa, para. 89 and GC 16
October 2014, Joined Cases T-208/11 and T-508/11, Liberation Tigers of Tamil Eelam (LTTE),
para. 106.
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whether the authority involved in the national phase of a composite procedure is
the competent authority, then perhaps they can also conclude the opposite, thus
ruling the entire national phase illegal.
A certain parallel can be drawn here with the conditions for the admissibility of
preliminary references under Article 267 TFEU. Under that Treaty provision, the
Court of Justice may only accept references for a preliminary ruling made by a
body qualifying as a ‘court or tribunal of a member state’. What precisely counts
as a ‘court or tribunal’ depends on a number of criteria, ‘such as whether the body
is established by law, whether it is permanent, whether its jurisdiction is compulsory, whether its procedure is inter partes, whether it applies rules of law and
whether it is independent’.105 Even though the Court of Justice insists that this
is a matter ‘governed by EU law alone’, it is evidently incapable of determining
whether a court or tribunal is established by law, or indeed whether any of the
other criteria are fulﬁlled, without interpreting the national provisions governing
that court or tribunal.106
Despite the three (merely potential) exceptions set out in the present section,
violations of national law in composite procedures remain largely unreviewable.
None of the potential exceptions identiﬁed are capable of preserving the rule of
law at the national level in any meaningful way. The ﬁrst exception, because it
only applies to a few of possibly hundreds of composite administrative procedures. The second exception, because it in fact only allows the review of violations
of national procedural standards to the extent that they oﬀer the same degree of
protection – not more, not less – as the equivalent procedural standard in EU
administrative law. The third exception, because its scope is likely limited to quite
rare instances of manifest incompetence on the part of the national authority that
authored the preparatory acts in a composite procedure. The three possible exceptions might attenuate the rule of law gap at the national level caused by composite
decision-making, but they certainly do not solve it.

C
In EU law, the rule of law can be understood as a cluster of principles. Eﬀective
judicial protection, the subordination of public power to judicial control, and
legality are certainly part of it. Principles are, by their nature, optimisation
requirements – i.e. norms that require a certain ideal or value to be protected
to the greatest degree factually and legally possible.107 The boundaries of that legal
105

For many, see ECJ 16 December 2008, Case C-210/06, Cartesio, para. 55 and ECJ 16 February
2017, C-503/15, Panicello, para. 27.
106
See for instance ECJ 29 November 2001, Case C-17/00, Coster, paras. 10-12.
107
R. Alexy, ‘On the Structure of Legal Principles’, 13 Ratio Juris (2000) p. 294 at p. 295.

Downloaded from https://www.cambridge.org/core. IP address: 80.197.103.100, on 28 May 2020 at 16:02:37, subject to the Cambridge Core terms of
use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/S1574019620000073

88

Filipe Brito Bastos

EuConst 16 (2020)

possibility are contingent upon the speciﬁcities of each particular legal order. In
the EU legal order, the legal possibilities for ensuring the constitutional principle
of the rule of law in composite decision-making are inevitably constrained by
other constitutional requirements. Those requirements are brought about by
the strict constitutional divide between the jurisdiction of national and EU courts,
as well as by EU constitutional principles of an existential and deﬁnitional nature –
the requirements of the uniformity and autonomy of the EU legal order.
Even though the rule of law has been the bedrock of administrative law for as
long as it has existed,108 it is nonetheless hard to see how it can be fully observed in
the law of composite procedures without making adjustments for other crucial
EU constitutional principles. The sacriﬁce of the rule of law at national level that
results from such adjustments is certainly dysfunctional and regrettable; it is also
an unavoidable result of the fact that the Treaties are simply not designed to
accommodate such forms of mixed administrative decision-making. Opinions
naturally diﬀer as to just how serious this rule of law gap is, depending on whether
one believes that, under EU law, legal constraints on the power of the national
administration must be taken seriously, regardless of whether they originate in
national or in EU law. The view taken here is that, as a matter of principle, they
must. One cannot simultaneously hold the rule of law to be a foundational principle of the European Union while maintaining that EU law is indiﬀerent to
whether national law is actually observed.
It is not that EU courts have failed to oﬀer solutions for the judicial review of
composite decision-making that are consistent with EU constitutional law.
Indeed, as Vermeule has recently suggested in regard to American administrative
law, the correct working out of constitutional doctrines and principles can sometimes be unfavourable to the rule of law’s grip on public administration.109 It is
the institutional and administrative reality of the EU that no longer ﬁts in with its
own constitutional order.
Unlike most national systems of administrative justice, which are detailed in
ordinary legislation, that of the European Union is constitutionally entrenched in
the Treaties. The implication is that it cannot be easily reformed. Instead, every
change requires the approval of all EU member states according to their own
constitutional procedures for the ratiﬁcation of international treaties. Some have
suggested, for example, that issues of judicial protection in composite decisionmaking could be addressed by the introduction of ‘reverse preliminary references’,
presumably through Treaty reform, which would enable the Court of Justice to
B. Sordi, ‘Révolution, Rechtsstaat and the Rule of Law: historical reﬂections on the emergence
of administrative law in Europe’, in S. Rose-Ackerman and P. Lindseth (eds.), Comparative
Administrative Law (Edward Elgar 2010) p. 23.
109
A. Vermeule, Law’s Abnegation: from Law’s Empire to the Administrative State (Harvard 2016).
108
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seek guidance from national courts as to how to interpret and apply the national
law provisions that are relevant for the review of composite procedures.110 Yet the
reconstruction of primary law required to completely ﬁll the rule of law gap
examined in this article would have to reach far deeper. Without reforms that
somehow create exceptions to the autonomy of EU acts vis-à-vis national law
and give EU courts jurisdiction to apply national law, it is diﬃcult to imagine
an outcome implying anything other than the unreviewability of national law
violations. It is nonetheless also diﬃcult to imagine that the member states
would agree to any of these reforms anytime soon. We may in the end have
to simply adjust our expectations with respect to the degree to which the rule
of law can be realised in European administration under EU constitutional law
as it now stands.
There may be exceptions, as this paper has sought to explain. Certain strategies could perhaps even mitigate the rule of law gap without Treaty change.
One could be for the EU legislation that establishes a composite procedure to
regulate national procedural stages much ﬁner detail, so that those stages are
governed, to the greatest extent possible, by legal provisions enforceable by
EU courts. It is, however, diﬃcult to predict whether it would be politically
feasible to have member states systematically replace their own administrative
law with EU legislation. Indeed, the creation of such extensive administrative
law regimes by the EU legislature would come at the risk of constituting a harmonisation of national administrative law, something for which the EU lacks a
legal basis.111
One other strategy might entail the reappraisal of whether the shortcomings
of the EU’s judicial system could be partly mitigated with non-judicial remedies,112 e.g. the creation of joint review boards composed of both national and
EU oﬃcials drawn from the administrative authorities involved in a given composite procedure. If the European Central Bank can be given a mandate to
apply national law, then perhaps the aforementioned review boards could be
given a similar mandate, thus allowing them to apply the national administrative law that the European Court of Justice is unable to enforce. That would
nevertheless beg the question of how to judicially review decisions taken by said
review boards.
H. Hofmann, ‘Composite decision making procedures in EU administrative law’, in
H. Hofmann and A. Türk (eds.), Legal Challenges in EU Administrative Law: Towards an
Integrated Administration (Edward Elgar 2009) p. 136.
111
Art. 197(2) TFEU.
112
For a brilliant case in favour of non-judicial review in the EU already delivering a kind of justice
comparable to judicial review, see M. Krajewski, Relative Justice: The Judicial and Non-Judicial Review
of European Union Legal Acts (unpublished EUI thesis 2020).
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In any event, until signiﬁcant reforms are carried out either at the Treaty level
or by means of secondary legislation, the European Court of Justice will inevitably
be faced with a stark choice. It can either take the unprecedentedly bold step of
claiming jurisdiction to enforce national law in order to preserve the rule of law in
the member states’ administrations, or it can respect the constitutional boundaries
of its jurisdiction, the principle of uniformity, and EU law’s existential claim to
autonomy. It cannot do both.
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